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Since the implementation of the Mental Health (Care & Treatment)(Scotland) Act 2003 everyone with e mental disorder living in Scotland has had a right of access to independent advocacy.  The Act provides a limited definition of independent advocacy that has been used for the last 8 years. 
The Act places a duty on NHS Boards and partner Local Authorities to ensure provision of independent advocacy for all with a mental disorder living on their area.  

Even before the statutory duty on NHS Boards and Local Authorities there has been guidance for commissioners of independent advocacy for many years. ‘Advocacy – A Guide to Good Practice’ was published by the Scottish Health Advisory Service in 1997 and was followed up by various guides for commissioners with the first edition produced by the Scottish Executive in 2000. Since then a number of policy and legislation developments have led to the guidance being updated. The Scottish Government has produced a draft further edition and is currently consulting on this draft. 
There has been a suggestion that the Mental Health Act and associated Code of Practice can be interpreted as varying from the definition used by the independent advocacy movement in Scotland.  As a result this Scottish Government draft document takes account of the variation and they seek to clarify the statutory duty placed on commissioners.
For many years there has been a consistent recognition amongst a range of stakeholders and agencies about the importance of independence of advocacy to ensure the possibility of conflicts of interests arising is minimised. It is clearly understood that, for advocates to be properly effective, advocacy organisations need to be able to identify and manage conflicts of interests.

We strongly believe that conflicts of interest will arise for any organisation providing services and advocacy. The 4 key principles that underpin independent advocacy have been developed over many years by the advocacy movement and other relevant stakeholders. The Scottish Government propose that the principles and the majority of the standards will remain the same, however they are proposing 2 different standards associated with principle 3. Their aim is to provide clarification between the commissioning of independent advocacy and the legislative language.  

Standard 3.1 – independent advocacy providers cannot be involved in the welfare, care or provision of other services to the individual for which it is providing advocacy.

This would be the ‘bottom line’ for 1.2.1 advocacy provision.

Standard 3.2 – independent advocacy should be provided by an organisation whose sole role is independent advocacy or whose other tasks either complement or do not conflict with the provision of independent advocacy. 

There is still a lack of clarity about the activities that complement and do not conflict with independent advocacy.

Standard 3.3- Independent advocacy looks out for and minimises conflicts of interest.

remains the same.

The Scottish advocacy movement believes that independence for advocacy organisations means that they are independent in  

•
what they do

•
the way that do it 

•
the way that they govern themselves

We are keen that the proposed update to the Guide for Commissioners continues to give clear guidance about the importance of commissioning effective independent advocacy.  That it will help commissioners meet their statutory duty as required by the Mental Health Act while firmly holding onto the principles that underpin the Mental Health Act and independent advocacy.

The deadline for responses is 19th July and we urge you to respond to the consultation.  We believe that careful consideration should be given to the criteria for independence, how conflicts of interest can be managed and the potential implications of this document for people who have used or may use independent advocacy in the future.  In addition to any implications for one-to-one advocacy we believe that issues could arise for collective advocacy and its involvement in influencing service provision, policy and planning. There are many potential conflicts of interest that could arise if the collective advocacy group was not independent. 

If you would like to discuss this consultation, please get in touch. Telephone us on 0131 260 5380 or email us at enquiry@siaa.org.uk

Shaben Begum MBE

Director

Scottish Independent Advocacy Alliance
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